IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NUMBER: 2023-080761

ON 4 NOVEMBER 2024

BEFORE THE HONOURABLE DIPPENAAR J AND LENYAI J

In the matter between:

MICHELLE VAN DER MERWE APPLICANT

and

ANTHONY KILROY BEAMISH 15T INTERESTED PARTY

LEGAL PRACTICE COUNCIL 2ND INTERESTED PARTY
ORDER

HAVING read the papers filed of récord, heard counsel, and considered the matter, and

by agreement between the parties:-
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IT IS ORDERED AS FOLLOWS:
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1. The application is postponed sine die. iy
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2. The applicant is granted leave to deliver a further supplementary affidavit,
addressing her employment history, her attendance at the School for Legal Practice
and any other aspect which may be relevant to assist the Court in deciding the

issues, by no later than 13 November 2024.

3. The Legal Practice Council may deliver any affidavit in response to the applicant’s

supplementary affidavit by 25 November 2024.

4. MrBeamish's attorney shall deliver to the applicant’s attorneys a draft practice note,
setting out the issues they intend raising and the pages which must be read by the

Court assigned to determine the application, by 8 November 2024.
5. The applicant may supplement the draft practice note by 15 November 2024.

6. The parties or either of them may thereafter approach the Deputy Judge President
of this Division for a preferential date for the hearing of the matter, as soon as is
reasonably possible, and advise him that the application is for admission as a legal
practitioner, and is opposed by a member of the public, and that the parties estimate

that the hearing will not require more than half a day.

7. The costs associated with the opposition to date are reserved for determination by

the Court hearing the application.

BY ORDER OF THE COURT
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REGISTRAR

Moved jointly by:

Adv P Strathern SC, 082 337 0001, pauls@law.co.za

Adv L Oken, 079 529 6919, lisa.oken@rsabar.co.za

For the applicant

And:

Adv B Winks, 083 412 8356, ben@benwinks.com

Adv Nadia Smit, 072 823 2384, nadia.smit1979@amail.com

For the first interested party

And:

Mr Roy Stocker, 083 241 9768, roys@rwattorneys.co.za

For the second interested party e,
" By ., o,
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

!

|
Case No. 2023-0807{»1
|

. MICHELLE VAN DER MERWE I

Do / do not have any objection to taking the prescribed oath
Swear/affirm that | will truly and honestly demean myself in the practice of|a Legal
Practitioner according to the best of my knowledge and ability and further that | will be
faithful to the Republic of South Africa.

| will uphold and protect the Constitution and the human rights entrenched in it and will
administer justice to all persons without fear, favour or prejudice, in accordance with the

Constitution and the law.

The deponent acknowledges that he/she knows and understands the contents of the

declaration.

DEPONENT:

Sworn/Affirmed before me in the High Court, Gauteng Division
Dated at Pretoriq on this 04 November 2024.

JUDGE'S SECRETARY:
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and
ANTHONY KILRAY BEAMISH Respondent

BEFORE THE HONOURABLE MADAM JUSTICES
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PROCEEDINGS HELD ON 4 NOVEMBER 2024 [10:47]
COURT: Call matter number nine.

CLERK: Matter number nine case number
080761/2024.

MR STRATHERN: Just a correction M’Lord the case

number is case number 2023 case number. | appear for
the applicant together with my learned friend Mr Stocker.
COURT: Thank you.

MR WINKS: As it please the court M’Ladies. So |

appear for the intervening party together with my learned
friend Ms Smit.
COURT: Thank you. Thank you Mr Winks.

MR STOCKER: May it please the court M’Lord. It is

R Stocker from RW Attorneys. | appear for the LPC.

COURT: Yes thank you. Sorry could | just
have your name again. | just want to get it correct.

MR STOCKER: Stocker, S-T-O-C-K-E-R.

COURT: Thank you. Thank you | saw some

activity on Caselines in the last few days. There was
supplementary, a set of supplementary heads was
delivered for the intervening party. We will deal with the
intervention later and there was also correspondence

that was uploaded that pertains to queries relating to the
applicant’s employment with Cox Yates and the

termination of those, of that employment. Are you aware
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of that correspondence Mr Strathern?

MR STRATHERN ADDRESS COURT: M’Lord as | had not

had an opportunity to consider that I know about the
supplementary heads. The supplementary heads deal
with two issues which is not dealt with in an affidavit but
if necessary there is an explanation. The other aspect is
the practical vocational training which as Mr Stocker will
tell Your Ladyships he has dealt with in Regulation 6(1)(b)
and it is perfectly in order.

The position as | understand it regarding the
applicant’s employment at the moment is that because she
is not an attorney at the moment she is not employed by
proxy at the moment and that | know that just simply
because | am also involved in another matter for them and
| do not want to testify from the bar but this matter has
obviously [indistinct] [faulty audio].

If it is something that the court wants to hear
about Ms van der Merwe is sitting right behind me. She
can tackle that issue but | have prepared our submission
from the basis of what we had put out timeously for the
heads etcetera so | do not really have an answer for the
court relating to the supplementary aspects.

If there is an issue | would like for obvious
reasons, | mean this man has a long and very unhappy

history and Mr Stocker’s here will tell Your Ladyships what
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the LPC’s position is.

Your Lordships will know there are two
affidavits which were filed in answer to the intervention
as it is which remain un-replied to by Mr Beamish so and
just as opposed to [indistinct] Your Ladyships will have
seen from the LPC’s papers that there was an application
which Mr Beamish brought to review and set aside the
issue of the letter of no objection.

COURT: That is an August review.

MR STRATHERN: That is not an administrative act

because it is not binding on anybody but just to set the
tone while my client was sitting in court this morning
waiting for her application to be called the sheriff
appeared and served a copy of that application on her
formally so the reason | bring this to your attention we
kind of being sort of ambushed.

We have been asked to come and make
submissions to the court and represent Ms van der Merwe
based on when we submitted our heads that was the case
we had to make. We do not submit that any of these
further aspects are matters in any event that should weigh
on the court to determine whether she is a fit and
[indistinct] person.

You have a 66 page affidavit dealing with it.

The only issues we submit that you have to deal with if at
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all it is she a fit and proper person and the LPC seems to
think that she is and is there some impediment in the fact
that she did a vocational training course in 2018 which is
in any event sanctioned by Rule 61(b) and Mr Stocker will
talk to that and is the [indistinct] uploaded host of
authorities none of us, | think, are in any disagreement
that the office of an attorney is an honourable one.

There is an issue with the fact that in her initial
affidavit she did not talk about these proceedings. She
made allegations that there were no civil judgments
against her. Mr Beamish had instituted proceedings
against her. The LPC required a supplementary affidavit.

She provided a supplementary affidavit. She
went to an enquiry. | accompanied her to that enquiry.
She has steadfastly maintained that nothing happened in
May/June 2019. That aspect is the subject of three sets
of proceedings.

| represent her in all three. One is a vexatious
litigation application which is set down for March next
year. The other is a defamation action which there has
been no movement in. The other is an action where she
along with various professionals employed by Ulrich Roux
and Associates are accused with a conspiracy to somehow
commit a fraud arising out of the settlement of domestic

violence or violence proceedings.
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Mr Beamish brought similar proceedings to
oppose the application for admission of a Mr Temlett. |
represented him. Your Ladyships, Madam Justice Fisher
found that that is another matter for another day so what
we are dealing with today is is she a fit and proper
person?

Has she been, is there anything that shows that
this court can say that she is dishonest? Mr Beamish
uses the phrase she suffers from character fraud. We
submit that he does not have locus standi to intervene but
we make it very clear that we did not oppose his
intervention because that would have been a separate
opposed application so he is before the court and we do
not have any issue that if he wants to bring things to the
court’s attention that is his right.

This court is not constrained to only deal with
an applicant’s say so but what the court does have is a
66 page supporting affidavit by the LPC which is the body
which is entrusted with dealing with the rights of and the
obligations of legal practitioners and it is refreshing for
me because Mr Stocker and | have met in court before.

The LPC is often in court seeking the
suspension or striking of legal practitioners. It is here
today to support an affidavit and the best place to start is

if Your Ladyships go to paragraph 148 of the LPC’s
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affidavit at Caselines 29-52.
COURT: Just bear with us. You were giving us
a Caselines reference. Sorry | missed that.

MR STRATHERN: Yes there is a long affidavit. Can |

ask this question of Your Ladyships, have Your Ladyships
had an opportunity to read the affidavit of the Legal
Practice Council?

COURT: We have both spent extensive time
reading the affidavits that have been filed on record.

MR STRATHERN: Thank you so | can accept...

[intervenes]
COURT: So you can accept that we have read
everything that there is to be read.

MR STRATHERN: But it really starts, you will see at the

29-52 at paragraph 148 this is the LPC’s view. It says:
“The intended course of action by Mr Beamish
is to use the court’s machinery for purposes
that are not intended, which serves no
ostensible purpose in these proceedings and
would amount to an abuse of process.”

That is obviously their view. You have two affidavits that

are unanswered or not replied to. Ms van der Merwe says

something happened. | am not going to... [intervenes]

COURT: We all know what you [indistinct].

MR STRATHERN: We do not need to say. She gives an
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explanation as to why she did not deal with that aspect in
her first affidavit. The LPC took her to task for that
because it wanted to hear about it.

She said | looked at the provisions. | do not
think | need to go into this kind of detail and one might
ask oneself if one does not have to say this is not a nice
thing. This is a horrible thing.

What we have is ongoing litigation between two
persons, one of whom and my submission, our submission
to Your Ladyships is but for Mr Beamish’s views is, would
be part of the other applicants that appeared before Your
Ladyships this morning.

Even if she had confided in Mr Bobroff in 2019
five years ago at a time when she felt vulnerable, we know
that her mother used to work for Mr Bobroff and we know
that her mother was involved with Mr Beamish. The
precise parameters of that relationship we do not even
need to debate but the point is Your Ladyships this
morning have to deal with has she satisfied the
requirements for admission as a legal practitioner.

She has all the original documents here and is
she a fit and proper person and what we would say is that
if youread the LPC’s affidavit you read her supplementary
affidavit and her answering affidavit in the intervention

the lack of a reply by Mr Beamish means that they must
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carry at least some weight and then one would ask this
question, the LPC comes and says that we feel it is
important because we have a duty to purport and | will let
Mr Stocker obviously is best poised to make these
submissions but their duty is to guide the court and that
is why there is a requirement normally these matters they
go to the LPC if there are any queries that have to be
dealt with, if there are any issues that the LPC in this
instance must convene the panel to speak to her and
ordinarily but for this | would simply be saying to Your
Ladyships | have looked at her document.

She meets the requirements for admission as a
legal practitioner and unless the court has anything that
it wishes to hear me on she should come forward and take
the oath but we are not there because we sit with the
situation where Mr Winks is going to say you must find
that because of this history that she suffers from
character flaws that she should not be admitted as an
attorney or as a legal practitioner.

COURT: | am going to, | see we are entering
the tea adjournment. What | want you to consider over
the adjournment is | had some concern. My sister and |
have discussed it. We both had concern regarding a lack
of disclosure in relation to the employment pertaining to

Cox Yeats so | want you to take instructions on that and
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consider that so that we have a full picture of exactly what
Ms van der Merwe’s employment history and the like is
because | think that is relevant to the issue.

MR STRATHERN: | till take an instruction.

COURT: That is the first issue. The second
issue is the issue that gets taken that the certificate from
the vocational training [indistinct] is undated but perhaps
also discuss that With Mr Stocker. Perhaps he can share
some light on that but | want to give you a fair opportunity
because it is important what we are dealing with.

MR STRATHERN: That he will address and | have

discussed that with him.

COURT: So | am going to ask you to take
instruction over tea of how best bearing in mind that we
do not have evidence under oath.

MR STRATHERN: Well we do if we need it.

COURT: Wel that is what | am asking you to consider is
how to place that evidence before us so that we can be
satisfied that we know what the allegation is so we need
to deal with it so | am going to leave it to you to take an
instruction and then address us after team on how you are
going to proceed forward on that issue.

MR STRATHERN: So if | can then just understand from

Your Ladyships concerns the one is the 2018 course that

is an issue.
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COURT: Yes.

MR STRATHERN: And the second is an issue relating to

employment [indistinct].
COURT: Employment history.

MR STRATHERN: Employment history.

COURT: Not necessarily just Cox Yeats but
what the employment history is after she leaves
Tiefenthaler because | think that is all that is on the
papers at the moment. | do not think there is anything
else on the papers.

MR STRATHERN: We can do that M’Lady.

COURT: Thank you so we will take the tea
adjournment. Court adjourns.

CLERK: All rise.

COURT ADJOURNS [11:02]
COURT RESUMES [11:27]
COURT: Okay thank you Mr Strathern.

MR STRATHERN: Thank you M’Ladies. Let me deal with

the certificate first. | have got the original in front of me.
It is not undated. At the very bottom that it is entirely
writing it is dated 2020-01-03 and then in the bottom right
hand corner there is a reference to P0O0000301-2018 and
the relevant... [intervenes]

COURT: Where do we find that on Caselines?

| do not think we are following you Mr Strathern.
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MR STRATHERN: The, unfortunately... [intervenes]

COURT: They are quite voluminous.

MR STRATHERN: No they are very voluminous.

[Indistinct].
MR STOCKER: If | may it is Caselines 03 page 41.
COURT: 03-41, thank you.

MR STRATHERN: So what | have got there M’Ladies is

just | have open another file. | have got it here. | just
want to see if | can...

COURT: Yes | think we both have it now.
Thank you.

MR STRATHERN: Then the issue of employment.

COURT: No, no, no, no you have got to read,
tell us where we find this because we now have the
certificate but | still have not, the date is that in the
second column right at the bottom.

MR STRATHERN: | am still looking for it. | am at 03-44.

This is the affidavit. Sorry | am not standing up. You will
see at the bottom of page 03-42...
COURT: Yes.

MR STRATHERN: There is something but out. At the

bottom of page 03-41 where it says page 32 of 33 you will
see a date at the bottom in the middle and then the
reference on the right. It is [indistinct].

COURT: The date in the middle is?
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MR STRATHERN: 3 January 2020 but the evidence of

this course was done in 2018 and the, what | wanted to
refer Your Ladyships to is the regulation and Regulation
6(1)(b)... [intervenes]

COURT: So the attendance report, let us just,
the attendance report pertains to the same thing and that
there is a date of 27 November 2019.

MR STRATHERN: | am not sure where |, if | am reading

it... [intervenes]
COURT: | am at 03-42. | just want to make
sure that | have the dates right.

MR STRATHERN: Yes.

COURT: Because we need to obviously.

MR STRATHERN: That is the 27 November 2019.

COURT: Is that the attendance report for that
date or the date on which the document were signed.

MR STRATHERN: | think it is the date in which this

document was signed as | have her affidavit, she said she
completed that course during 2018 but the point | wanted
to make is that that contract is one that is allowed before
you start with your practical vocation training because in
terms of Regulation 6(1)(b) and this is what she says at
paragraph 6.2 [indistinct] 03-19 says | confirm...
[intervenes]

COURT: What 03-19, sorry you just need to
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allow us to keep up Mr Strathern?

MR STRATHERN: Sorry M’Lady | know it is more

difficult working on laptops than it is with hard copies. It
is 03-19 paragraph 6.2.
COURT: Thank you.

MR STRATHERN: So those documents in our

submission confirm that allegation and as Mr Stocker will
also tell Your Ladyships that Regulation 6(1)(b) says that
you must do this course for a notional, 400 notional hours,
before, if you want to do it before you start your practical
vocational training you have got to do 400 hours and she
says she has done that and she puts up those documents
and | have that certificate so | submit that that should
address Your Ladyships’ concerns about that.

The issue of her employment is a little more
tricky and Your Ladyships will understand why. She
commenced employment with Cox Yeats on 15 January
this year. In July of this year they suspended her. They
did so on two basis as | have been told and she will testify
to this if Your Ladyships require her to do so.

The one was that she had emailed a document
from the office in breach of an email policy and she says
she did that because she wanted to work on the document
on her IPad and the laptop that she worked on in the office

was an HP.
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The other issue that they took issue with her
about was that she had asked her mother who is also an
admitted attorney for some advice on a bill of cost. She
was tasked with preparing a bill of cost and | said to her
well why would that have been a problem and she said
that they thought it was a problem because it might have
breached client confidentiality.

In other words the client’s confidentiality in
respect of the work she had asked her mother for advice
on. She also told me during the tea adjournment that
during that year that there was some concern and | can
confirm this only because the principal phoned me that
there was some concern as a general thing because she
was not admitted as an attorney.

She was a candidate designate and they had

employed her and | do not say anything more than that
she said it was pulling her under pressure. What...
[intervenes]
COURT: Mr Strathern are these not facts which
we should have before us under oath and | know you said
you can simply put Ms van der Merwe in the witness box
but then she is open to cross-examination and | do not
want to turn this into a fully blown trial.

MR STRATHERN: No. Well the difficulty is, | mean it is

actually a very simple explanation and allow me just to
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finalise the explanation and then Your Ladyships will tell
me if | need to put this under oath on affidavit and | will
but what happened was she instituted proceedings in the
CCMA, which she is entitled to do.

There was a settlement agreement on 26
August. The parties settled amicably. She signed the
settlement agreement. | asked her this now, whether that
settlement agreement contains a confidentiality clause
and she says it does.

We are not at liberty to tell Your Ladyships what
they settled but they settled amicably and she is presently
employed by a firm in Menlyn known as Roelf Nel Inc as
what is known as a candidate designate.

It is a term | have heard before which is in
relation to a person who is employed, who is not an
attorney but who is awaiting admission. That is what she
would put under oath and she would tell Your Ladyship
that she had a disagreement with Cox Yeats.

She left. She instituted two CCMA proceedings.
She withdrew them as part of settlement. The matter was
settled amicably and she is employed. It means that she
is protecting what she perceived as a breach of rights but
it does not matter as she is a fit and proper person.

If Your Ladyships are mindful in light of that

explanation that that should go under oath and bearing in
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mind that apparently this letter was uploaded on Friday
so | kind of have been a little bit blindsided by this so |
did not see that letter but if that is and | had not seen Ms
van der Merwe since the last time we met and | did not
know about that but if Your Ladyships want her to put out
an affidavit, the difficulty is then we come back and it is
another day and all the time.
It is just, it is taking its toll.

COURT: | appreciate that Mr Strathern. | am
going to stand down so that | can discuss it with my sister

but these are important matters.

MR STRATHERN: | am prepared to put her in the
witness box. | said to her it might be necessary for her
to do.

COURT: And then if Mr Winks wants to cross-
examine?

MR STRATHERN: Well if he wants to cross | mean she

is... [intervenes]

COURT: Then it is going to turn into a fully
blown trial because then when do you start and where do
you end?

MR STRATHERN: Sure.

COURT: | am not sure procedurally that that
would be appropriate or in the interest of justice in these

instances but let us stand down where | need to have a
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discussion with my learned sister. | appreciate the fact
that this information came late but we are both very
mindful of our duties... [intervenes]

MR STRATHERN: Indeed.

COURT: To properly protect everybody’s rights
including Mr van der Merwe’s.

MR STRATHERN: Indeed, and as am, | M'Lady and |

have conveyed to you as best | can without breaching any
confidentiality and | am in an unusual position. | am also,

| have been in a, | have been in the other matter so | know

a bit.
COURT: | do not want to put you in a difficult
position Mr Strathern. | just saw what was on Caselines

and perhaps it is convenient to put it on record was an
email that was sent to the instructing attorney on the 301"
advising or let me just get there properly so for the sake
of the record... [intervenes]

MR STRATHERN: | know.

COURT: That Section 35 correspondence a
letter was uploaded dated 30 October from attorney Mr
Stephen G May to Ms Karin van Eck stating that, “the
above matter refers. The aforesaid information before the
honourable court concerning what your client has been
occupying herself with since she terminated her

employment with Cox Yeats Attorneys. Consequent to the
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above application she was employed with attorneys Cox
Yeats in Durban and at some stage thereafter her
employment was terminated such that she approached the
CCMA on two separate occasions in regard thereto. There
is then two CCMA case numbers that had been referred to
and an invitation or it is then stated we know from
Caselines your client has not filed a supplementary
affidavit as we thought she would have chosen to do
explaining what happened with her employment at Cox
Yeats and the circumstances surrounding this termination.
“Since your client has unilaterally set the matter down on
the admissions roll and on short notice we have not been
formally admitted to the proceedings, it would be not lost
on you that we cannot make use or Rule 35(3). We
urgently request that you let us have copies of those
CCMA referrals and any other relevant documents and
also let us know since we have pointed it out, if your client
will be taking the above honourable court into her
confidence by filing supplementary affidavit explaining
what transpired concerning her employment at Cox

Yeats.” Then it is said that the letter will be uploaded.
There is then a response by Ms Karin van Eck on 31
October at 15:04 :ATT: “Michelle. | do not know what the

situation is re your previous employers. Just give us a

summary. | do not think it is relevant but the background
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will be good to have on the day.” Further instruction and
then the documentation gets uploaded so against that
context | appreciate the fact that it is late but it does raise
things relating to employment contracts and | am not sure
that the present situation pertains to the whole time since
Ms van der Merwe’'s employment was summarily
terminated. | am not sure of a date on that but let me
take this and confer with my learned sister and we will
take a short adjournment and get back to you.

MR STRATHERN: As the court pleases.

COURT: [Indistinct].

CLERK: Allrise.

COURT ADJOURNS [11:42]
COURT RESUMES [11:46]
COURT: Thank you. We have had a discussion

in chambers. We are both of the view that it would not be
in the interest of justice to simply effectively convert
these proceedings into an oral hearing of evidence where
Ms van der Merwe testifies on oath that it has the
potential of broadening the issues between the parties
considerably and lengthening the proceedings
considerably. The information which was put in the
correspondence is however in our view relevant to the
issues which we must determine in deciding whether Ms

van der Merwe is a fit and proper person to be admitted.
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It is in the interest of justice to afford her an opportunity
to delivery comprehensive affidavit that deals with her
entire employment history and provides whatever other
information she feels is necessary and relevant for us to
hear. What we would also require is some elaboration in
relation to paragraph 6.2 of Ms van der Merwe’s affidavit.
The broad averment is made that she did the relevant
course during the course of 2018. This would be an
opportune moment for her to be able to expand and
provide more details on that so unfortunately in these
circumstances we would require such an affidavit and
then | suppose the LPC if it wishes to file a further
affidavit because information pertaining to the
employment of Ms van der Merwe would also be
information which would presumably fall within the
purview and knowledge of the LPC so that they be
afforded an opportunity to respond to that so under those
circumstances we are going to postpone the application
so that those affidavits can be delivered. If there is one
issue that we can perhaps clarify today and that is more
a question that | have for, that we have for, Mr Winks and
that pertains to the intervention application whether
because the intervention application is hanging in the
ether. |If | understand and we understand the heads of

arguments that were delivered in light of the Montshiwa
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judgment such intervention is not required but if we can
get clarity on that issue for now | think we should, we
have at least move forward somewhere in the matter and
then the other issue which | want to raise with you and |
will give you all an opportunity to deal with it is whether
this application should not be enrolled, it needs to be
enrolled perhaps individually | am not sure whether it on
a busy roll pertaining to admissions whether often coupled
with judges having to hear criminal appeals and the like
what the expected duration of this application is because
it seems to be extensive. The papers are extensive and
simply for myself | would want to engage counsel on
various issues so we may need some time on that so Mr
Strathern if you can perhaps address us on that and then
| will give Mr Winks and Stocker an opportunity as well.

MR STRATHERN: Very briefly, on the question of

intervention, we do not take issue. We say that he should
not be granted leave to intervene. He is not intervening.
He said the issue is moot but we accept that he has the
right to be here and address the court.

So if there are things that should be brought to
the court’s attention anybody is allowed to tell this court
because this is a person, it is a bit like if somebody were
to go to the health services council will remember that

that surgeon that practiced in Kempton Park that had
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never been to medical school, somebody is entitled to go
to the council and say this man has never been to medical
school so we do not have issue with that.

That should not detain the court at all. We are
quite happy to prepare an affidavit dealing with both of
those things. My only thought and | certainly do not want
to burden Your Ladyships or any other court with this but
it seems to me that this, Your Ladyships have already
considered in light of this and Ms van der Merwe there is
some prejudice for her because everything, her life is
effectively on hold.

| do not know and there are so many directives.
In the old days one would simply say to judges where the
files remains with Your Ladyships and could we approach
Your Ladyship for a day to hear.

When | spoke to Mr Winks before the matter |
said to him how long would you like it to be. He said 15
to 20 minutes. | am not holding him to that. | do not have
very much to say. | am certainly not going to read case
law to Your Ladyships because the cases are the cases.

Your Ladyship [indistinct] but it struck me that
it would be in everybody’s interest that the matter is
postponed but that Your Ladyships should retain control
of the files and on a date that is suitable to Your

Ladyships that we present and maybe present sort of like
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a chest crop type of argument and say these are the
issues and then Your Ladyships advise us.

That would be my preference but if the system
does not allow for it then | then, because to put it on the
opposed role and go through that process | mean this, it
was not [indistinct] when looking on the roll that this is
the only matter that has a 2023 case number.

Then we enter 2025. Then the same difficulty
that she has at present employment as a candidate
attorney rears its head because the attorney might say to
her look you came to us and we thought you are going to
be admitted on 4 November and now there is a problem.

So if the court can accommodate us on that my
submission would be there is no need to deal with the
intervention because it is moot. We do not object to Mr
Winks’s entitlement to make submissions on Ms van der
Merwe’s fit and properness.

We will file a supplementary affidavit dealing
comprehensively with her employment and that and that
the files remain with Your Ladyships and you give us a

date on when it can appear before you. That is what we

will say.
COURT: If there had been an affidavit this
morning | would have been inclined to take the Iate

affidavit but that is the practical difficulty of it. The other
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one is that | am on a temporary deployment. Il am
permanently based in Johannesburg and my sister and her
husband are based in Pretoria so that is, that on itself
presents somewhat of a challenge but let us hear
everybody else on the issue.

MR WINKS: As it please you M’Ladies. The

proposal and request by Mr Strathern that Your Ladyships
remain control of the file | think is a very sound one. We
certainly have no objection to that subject of course to
M’Ladies availability and willingness to take that
direction.

On the question of the intervention | think the
parties are agreed that on the destination of you know
how Mr Beamish comes before Your Ladyships of course
these are sui generis proceedings and | could not find any
precedents for apart from [indistinct] for this type of
intervention or contribution or submission before the court
by a third party.

In the circumstances we submit that the
intervention application can be disposed of either by
being granted on the non-opposed basis as an intervening
party or that it simply be removed from the role on the
basis that it is moot and that Mr Beamish addressed the

court as an interested party rather than an intervening

party.
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COURT: Yes | was telling Mr Winks our
inclination could be considered in the test of a direct and
substantial interest and the like that the intervention were
probably moot and perhaps the wise thing to do is to
withdraw that application at some point if there is going
to be a postponement but | will leave that to you.

MR WINKS: Yes M’'Lady.

COURT: | do not think we would be inclined to
grant it considering the testing of.

MR WINKS: Certainly. | will take instructions on

a withdrawal obviously. There may be implications under
the rules from tendering costs perspective but perhaps
the parties can come to an agreement on that and we will
not need to trouble the court on it.

So we will address that after the court adjourns.
Then as for the remaining matters obviously we will have
to wait for the affidavits before we address the court again
on those.
COURT: Mr Stocker anything you wish to
contribute?

MR STOCKER: None M’Lord.

COURT: Yes. The option which | think could
assist the parties time wise was to ask you to go and
approach the Deputy Judge President for preferential

date. That would be of some assistance considering this
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situation is going to, considering both our programmes as
they turn out in the foreseeable future it is not feasible
looking at what my sister’s programme is and knowing
what my programme is, | am not sure. You will end up
waiting much longer if you have to wait for the two of us
to become available to hear the matter. Then perhaps to
get a preferential date from the Deputy Judge President
for the hearing of the matter. | take your point to say that
the opposed roll is going to be too long that the feasibility
is probably on the admission roll is a better idea but they
will then be able to give you that but then what you would
have to do is agree on time periods now for the delivery
of supplementary affidavits as we had directed and then
you can approach for a date so | think that should not be
a difficulty to do and you may even still be able to get, |
am not sure what, how the roll looks for admissions this
year or how long in advance you must apply.

MR STRATHERN: | think Your Ladyships made a very

valid point. This is not a matter that should necessarily
be on the ordinary ceremonial admissions roll and far from
trying to interfere in Your Ladyship’s programs, my only
thought was that Your Ladyships have gone to the trouble
of reading these papers.

If we were to go to the DJP and there is a lot of

this that does not need to be dealt with but if we go to the
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DJP just the fact that there are 3 284 folios on the
Caselines bundle which is likely to be 2 000/3 000 after
the supplementary affidavit it would assist the parties if
we, | do not know.

| do not know. | can speak to my learned friend
on some sort of agreement to argue this and to be done
with it | will take 15 minutes. We will be done with it...
[intervenes]
COURT: Mr Strathern again your duty as
counsel, | am not taking you on but your duty as counsel
is to assist the court.

MR STRATHERN: [Indistinct].

COURT: It is not that you have read all the
papers. Here is my 15 minutes worth of arguments.

MR STRATHERN: No | understand that. | am just trying

to... [intervenes]

COURT: And go and make up your mind. |
understand but | think you are going to need judges with
time available to have positive engagement here.

MR STRATHERN: Indeed [indistinct].

COURT: It is not a 15 minute let us just give
an argument.

MR STRATHERN: No, nol know. That was not my point.

The point is it just means another court is going to,

another two bench court is going to be tasked with
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working out and [indistinct] what we can do to shortcut
that process just put up a practice note and say this is
what you have to read, this is what you do not have to
read.

It is something that struck me Ilate in the
preparation that not enough attention be made to that but
if that is the way it must be it | the way it must be. Then
we will file an affidavit and we will, can we ask this though
because and it is not binding Your Ladyships?

Can we at least tell the DJP or the JP here that
the suggestion to approach him for a preferential date
came from the bench?

COURT: Yes, yes and | think that is the most
particle way to have this matter dealt with [indistinct]...
[intervenes]

MR STRATHERN: That will obviously assist us.

COURT: Yes no you can certainly, you can
certainly do that. If you want to perhaps formulate a draft
order with the time periods etcetera and you can
incorporate in that that you are to approach the Deputy
Judge President for preferential date. Perhaps that will
assist you.

MR STRATHERN: Yes M’Lord. Can I... [intervenes]

COURT: Something along those lines and then

the practise | think will be very helpful because | think the
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two of us spent... [intervenes]

MR STRATHERN: A lot of time.

COURT: Certainly extensive periods of time
reading through all the papers because this is important.
It is someone’s life.

MR STRATHERN: The time of Your Ladyship’s note

about the parties authorities came on a Saturday
afternoon was not lost on me and | imagine Your
Ladyships take on this matter on it. Can | make this as a
practical suggestion just so we can formulate the terms of
the draft order? Can we upload that to Caselines or send
it to Your Ladyship’s registrar or would, do you want us,
what should we try and formulate it now? | am just
wondering you know there might be an instruction that
needs to be taken and we will... [intervenes]

COURT: If you can do it now | think it is ideal.

MR STRATHERN: Alright.

COURT: Because otherwise it is also, also
considering the fact that | am only here on a temporary
deployment situation so... [intervenes]

MR STRATHERN: Alright can we... [intervenes]

COURT: So see we will stand it down...
[intervenes]

MR STRATHERN: Can we stand down and before

lunchtime so the order will provide for the postponement
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of the matter sine die. It will provide for a time provision
for the applicant to file a supplementary affidavit dealing
with those two aspects.

COURT: Because those are the issues that we
raised so you can say we raised it and we want affidavits.

MR STRATHERN: And that the parties may approach the

Deputy, the Judge President for a preferential allocation.
We will make provision in the order that the parties shall
now that we, we will put up a joint practise note and we
will all the requirements what needs to be read, what will
be referred to in argument.

COURT: Put that in as well and then reserve
the question of costs. You can deal with those costs in
due course because cost in this matter is going to be an
issue.

MR STRATHERN: Well they are not seeking cost against

us. | mean we have indicated in our heads we act pro
amico. Whether the court will however grant costs that is
another fight for another day. That is not the issue here
M’Lord.

COURT: There must also, what we also do is
work out a program for how long you are going to need to
argue i.e. we are going to need something in hours
because in the context of the special allocation that will

assist in having a proper determination and this is a day



10

20

080761/2023-mg 31 ADDRESS
2024-11-04

matter. It is not an half an hour, two hour matter just from
our sense and from reading and the sense of engaging so
let us try and get all the logistic sorted out as well as we
can at this juncture to at least save time on that and then
we will reconvene shortly before 13:00 to then deal with
the proposed draft order.

MR STRATHERN: Thank you M’'Lady.

COURT: And then again | think Mr Strathern
our sense is just perhaps sit with your clients and see if
there is anything else that is possibly relevant to the issue
of her admission and whether that should be included in
the affidavit because one does not want a situation where
new issues get raised as time passes and that potentially
is to the determent of your client so | think just take a
broad holistic approach on what everything should be that
should be contained in this [indistinct]. Thank you and
we will then adjourn and reconvene maybe just 12:55.

MR STRATHERN: |If we are ready... [intervenes]

COURT: If you are ready before just let us
know.

MR STRATHERN: Can we approach Your Ladyships...

[intervenes]
COURT: Certainly.

MR STRATHERN: In chambers [indistinct].

COURT: We are both on this floor so you may
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approach us then.

MR STRATHERN: Thank you M’Lady.

CLERK: All rise.

COURT ADJOURNS [12:04]
COURT RESUMES [13:06]
COURT: Thank you Mr Strathern.

MR STRATHERN: As Your Ladyships please.
Appearances are the same. As indicated to Your

Ladyships in chambers we have prepared a draft order.
In fact counsel for Mr Beamish kindly prepared the draft
order. We have discussed it. We are in agreement that
it adequately protects everybody’s position. If Your
Ladyships are satisfied we ask that the draft be made an
order of court and that the parties be allowed to approach
the Deputy Judge President as provided for in the order.
COURT: Thank you.

MR WINKS: Yes. Your Ladyships | confirm the

agreement.

COURT: Thank you. Mr Stocker?
MR STOCKER: Thank you Your Ladyships | confirm.
COURT: Yes. Thank you. Thank you we are

so satisfied. In this matter we grant an order in terms of
the draft marked X and we shall [indistinct] and that order
is by agreement between the parties.

MR STRATHERN: Indeed M’Ladies.




080761/2023-mg 33
2024-11-04

MR WINKS: As the court pleases.

MS SMIT: As the court pleases.

COURT: Thank you. Court adjourns.

CLERK: All rise.

COURT ADJOURNS

ADDRESS

[13:09]
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PROCEEDINGS HELD ON 8 FEBRUARY 2024

REGISTRAR: Admissions and criminal appeals

before Justice Vally and Acting Justice Mkhabela, today
being 8" February 2024. The admission role will proceed in
order of seniority. If there is any removals, counsel may
proceed. Thank you.

ADV DU PLESSIS: As the Court pleases M'Lord and

M'Lady.
COURT: Oops.

ADV DU PLESSIS: Ag, apologies.

COURT: Oops.

ADV DU PLESSIS: M'Lords.

COURT: There are those people which will want
to be admitted.

ADV DU PLESSIS: Apologies.

COURT: We started with the first lesson. Okay.
ADV DU PLESSIS: | am Du Plessis, Mariska from the
Pretoria Society of Advocates. | wish to refer M’Lords to

matter number 11, Michelle Van Der Merwe. The matter
needs to be removed from the roll.
COURT: Yes?

ADV DU PLESSIS: | was given very late instructions on

this, and it is because of the LPC not giving a letter of
consent as yet. That is what | was informed. So

...[intervenes]
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COURT: That is not true; that is not the only
reason. But yes ...[intervenes]

ADV DU PLESSIS: Well ...[intervenes]

COURT: You have been misinformed. You were
probably given the brief ten minutes ago.

ADV DU PLESSIS: | was literally given the instructions

via WhatsApp M'Lord.

COURT: Literally given. That is another lesson

| am going to be talking to people about ... what attorneys
. If you are an Advocate, for those who will be admitted as

an Advocate, of how they try and abuse you ...

How attorneys try and abuse you,
thinking they give you other work, so they can just call upon
you last minute to say:

‘Please help us out, and just go and

solve this problem.’

Who briefed you?

ADV DU PLESSIS: Izak du Pisanie.

COURT: But he is not on record.

ADV DU PLESSIS: Well, | am ...[intervenes]

COURT: The attorney on record has withdrawn;
no other attorneys have come on record.

ADV DU PLESSIS: Indeed.

COURT: And they have not given us ... In their

notes of withdrawal, they have not said where the Applicant
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can be contacted. So, the Notice of Withdrawal itself is
irregular. And then another attorney briefs someone;
forces them to be embarrassed in court, knowing that they
do not have the powers to brief someone, because they are
not on record themselves.

ADV DU PLESSIS: M'Lord, I do not have access

...[intervenes]
COURT: And this is now ... | am going to be
talking to all the people being admitted, as to how not to do
things, and what happens in the profession. And what we
will be saying is we do have a profession that has got a
terrible reputation; a reputation that all of us that wear
grounds ... particularly on the other side ... are a bunch of
scoundrels.

That lawyers are not to be trusted.
And this is the reasons why. Do we just not do our work
properly? We do not comply with our ethical duties. We
just think we are going to be able to get past the system,
because this is what the system requires.

The process is (a) | must serve a
Summons; (b) | must file a Notice of Intention to Oppose;
(c) I file my Reply. Oops, | can get a condonation if | do
not comply with any of that; out play that system. (d) At the
end of it | will apply for an appeal; (e) | will petition if | fail

to get an appeal.
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And the process continues, on what

some people call it Stalingrad tactics, and we continue for

fifteen years in the same case. And it just goes on and on.

And the world out there sees it, and they say:

says:

‘But what are these lawyers up to?
When are we going to get finality?

| have been raped; | have been coming
to court every day. | want to be ... |
want my day in court.

| want justice.

Oops there is a postponement.

| have been robbed.

Oops there is a postponement and
another postponement.

Oops, and | have only been briefed to
apply for a postponement.

Now that the postponement has not
been given, M'Lord can | withdraw from
the matter?

Okay, you withdraw.’

Then the other person stands up and

‘I need to get permission; | need to get
another lawyer.

| apply for a postponement on a
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different ground now.’
And it goes on and on, and this is what
we get here. Why is that the case?

ADV DU PLESSIS: M'Lord, is that question for me

specifically?

COURT: No. No, it is going to be a question for
everybody. Why is it like that? It is a question that is not
going to be answered today.

ADV DU PLESSIS: As the Court pleases, M'Lord.

COURT: But it is a very serious question.

ADV DU PLESSIS: M'Lord, ...[intervenes]

COURT: Where have we gone? How have we
got to such a state?

ADV DU PLESSIS: M'Lord, | am in the court’s hands.

COURT: There is a number of problems with
this application; a number of problems. Firstly, we should
never have been asked to read it; it took me one hour to
study because she is in very ... Her application has got
serious problems.

There was no ways she was going to
be admitted by this court; absolutely no ways. She did not
put up an affidavit, which makes serious allegations against
her; but she puts up her answer to the affidavit. Now how
am | supposed to make sense of her answer, without

actually having the affidavit itself to compare with?
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So that was ... She has got herself into
some serious problems; allegations of getting involved with
someone who this court has already ... And the Gauteng
Court has already found to be a scoundrel with RAF monies
taken; RAF monies ... run away to Australia.

There is allegations of her getting
involved in all of those things. Why? Long before you even
been admitted, why are you getting into all of these things?
That is another thing | will be talking to everyone about;
ethical duties before you get admitted.

‘Oh, it is noble profession ...’

We will be telling them. That is what
we will be telling everybody who wants to be admitted.
People who come as young kids wanting to become
Advocates, and attorneys thinking they will do good. And
then this is what happens.

Why are we in such a state of affairs
again? She will need to look at herself carefully and ask
how did she get into such a situation. Who has been
advising her?

ADV DU PLESSIS: M'Lord, | cannot make any submissions

in that regard.
COURT: Yes. She has got some genuine,
genuine concerns, and some problems of some genuine

kind. But this is not the way ... Is this the way to deal with
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it? Who has been advising her? What is going on?

ADV DU PLESSIS: | cannot answer to that, M'Lord.

COURT: | would have loved to see her here and
say:
‘But what is going on in your case?
Look at your situation.’

ADV DU PLESSIS: As the Court pleases M'Lord.

COURT: Matter 11.

ADV MAKHUBELA: | agree.

COURT ADJOURNS
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IN THE HIGH COURT OF SOUTH AFRICA,
GAUTENG DIVISION, PRETORIA

CASE NUMBER: 2023/080761

BEFORE THE HONOURABLE JUSTICES KUMALO J AND LEDWABA AJ ON 20
JANUARY 2025 FOURTH ON THE ROLL IN COURT 4D

In the ex parte application of:

MICHELLE VAN DER MERWE Applicant
[IDENTITY NUMBER: 921211 009 0083]

For her admission in terms of section 24 read with section 30 of the Legal Practice Act
28 of 2014, as amended (“the Act”) to practice as a Legal Practitioner of the High Court
of South Africa and the authorisation to be enrolled as a practicing Legal Practitioner
in terms of the Act.

and
ANTHONY KILROY BEAMISH Intervening Party
LEGAL PRACTICE COUNCIL Interested Party

DRAFT ORDER

HAVING read the papers filed of record and heard counsel for the applicant, the

intervening party and the interested party, the following order is made:

1. The intervention application and opposition of the intervening party, Anthony Kilroy
Beamish, is dismissed with costs, on an attorney client scale, including the cost

occasioned by the employment of two Counsel where so employed on scale C.

46-1

46-1



46-2

2. That the applicant MICHELLE VAN DER MERWE be admitted as a Legal
Practitioner and be authorised to be enrolled as an attorney of the High Court by
the South African Legal Practice Council on the roll that it keeps in accordance with
the provisions of section 24 read with section 30 of the Legal Practice Act, 28 of
2014, as amended.

Disclaimer: This order is made an Order of court by the Judge whose name is
reflected herein, duly stamped by the Registrar of the Court and is submitted
electronically to the parties/their legal representatives by email. This order is further
uploaded to the electronic file of this matter on Caselines by the Judge or his/her

secretary. The date of this order is deemed to be 20 January 2025.

By order of Court

Registrar

Applicant’s Counsel:
PAUL STRATHERN SC
083 602 6220

pauls@law.co.za

LISA OKEN
079 529 6919

lisa.oken@rsabar.co.za

Intervening party’s counsel:

BEN WINKS
083 412 8356

ben@benwinks.com
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NADIA SMIT
072 823 2384
Nadia.Smit1979@gmail.co.za

LPC’s Counsel:
ROY STOCKER
083 241 9768

roys@rwattorneys.co.za
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n FII
IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO 2023-080761
In the ex parte application of:
MICHELLE VAN DER MERWE
for her admission as a legal practitioner and enrolment as an attorney APPLICANT
ANTHONY KILROY BEAMISH INTERVENING PARTY

THE SOUTH AFRICAN LEGAL PRACTICE COUNCIL INTERESTED PARTY

APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE that the Intervening Party, Anthony Kilroy Beamish, intends to apply
to this Court in terms of Section 17 of the Superior Courts Act 10 of 2013, on a date to
be arranged with the Registrar, for leave to appeal to the Supreme Court of Appeal,
alternatively a Full Court, against the order delivered by the Honourable Justice
Kumalo and the Honourable Acting Justice Ledwaba on 20 January 2025.

TAKE NOTICE FURTHER that the Intervening Party contends there are reasonable
prospects that an appeal court would come to a different conclusion. This application
is based on the following grounds:

1. The Honourable Judges materially misdirected themselves by concluding
that the applicant was a fit and proper person to be admitted as a legal

practitioner, despite her failure to make a full and frank disclosure.

1.1 This conclusion disregards a fundamental requirement for admission as

a legal practitioner, as established by a long line of legal precedent,



1.2

including the principles articulated in Law Society of the Northern

Provinces v Bobroff and Others and Kekana v Society of Advocates of

SA.

The applicant's founding affidavit was materially dishonest and

misleading for the following reasons:

1.2.1

1.2.2

1.2.3

Failure to disclose legal proceedings and disciplinary
complaints: The applicant alleged that no disciplinary
proceedings or civil/administrative judgments had been instituted
or were pending against her. This was patently false, as
disciplinary complaints and three civil lawsuits brought by the
Intervening Party were pending against her.

Deliberate concealment of pertinent information: The
applicant's carefully worded affidavit concealed information about
the pending complaints and lawsuits, which she had a duty to
disclose upfront in a "full and frank disclosure". She only
addressed these issues after they were brought to the court's
attention by the Intervening Party. An appeal court will find that
this deliberate and deceptive non-disclosure does not meet the

"fit and proper" test for admission as a legal practitioner.

Failure to disclose the "Justice Brand" issue: The applicant
failed to disclose her admitted attempt to "dig up dirt" on a retired
Supreme Court of Appeal Justice, Fritz Brand. This act, which
undermines the very judiciary she seeks to join, is a material fact
that should have been disclosed in her founding affidavit, as it
unfavourably influences her application. Her failure to do so was

dishonest and constitutes a lack of integrity.

The Honourable Judges materially misdirected themselves by admitting

the applicant despite her failure to comply with the statutory requirements

for practical vocational training.

2.1

The court failed to consider that the applicant did not meet the

requirements of Regulation 6(1)(b) of the Regulations under the Legal



Practice Act, which governs the reduction of the Practical Vocational
Training Contract (PVTC) period from 24 to 12 months for those who

attend a structured course.

211 The applicant completed her Law School course between
January and June 2018. She was conferred with her LLB degree
in June 2021 and only entered into her PVTC on 8 August 2022.

2.1.2 The Legal Practice Act (LPA) requires a person to complete all
LLB degree requirements before serving under a PVTC. While
Regulation 6(1)(b) allows for the completion of the Law School
course prior to the PVTC, it does not prescribe that the course
can be completed before obtaining an LLB degree.

2.1.3 The applicant's purported compliance with Regulation 6(2) of the
LPA is misplaced, as that regulation applies to individuals who
complete their course affer entering into their PVTC. The
applicant attended Law School prior to her PVTC.

2.1.4 This material non-compliance with the regulations should have
precluded her admission, regardless of the court's view on her
character.

3. The Honourable Judges materially misdirected themselves by

disregarding the comments made by the Honourable Mr. Justice Vally.

3.1

The court failed to take into account the serious comments made by Mr
Justice Vally during the proceedings on 8 February 2024, when he and
Mr Acting Justice Mkhabela (as he then was) removed the applicant's

matter from the roll.

3.1.1 Justice Vally noted serious problems with the application, stating
there was "no ways she 